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Transp. Co., Fed. Cas. 7787. The test of navigability under this grant is a 
question of use and capacity to be used for interstate commerce. Ex parte 
Boyer, 109 U. S. 629; Leovy v. U. S., 177 U. S. 621 ; The Daniel Ball, 77 U.-S. 
557 ; The Montello, 87 U. S. 430 ; Chisholm v. Caines, 67 Fed. 285 ; Manigault 
v. Ward & Co., 123 Fed. 707. The judicial powers of the United States is 
extended, by the Constitution, to all cases of admiralty and maritime jurisdic- 
tion, and the courts have held the power of Congress to legislate in respect to 
such jurisdiction is co-extensive with it. The test of navigability under this 
jurisdiction is whether the waters lie within the admiralty and maritime 
jurisdiction of the United States. In re Gamett, 141 U. S. 1 ; Ex parte Easton, 
95 U. S. 68; United States v. Coombs, 37 U. S. 72; The Seneca, Fed. Cas. 
12670; The S. C. Ives, Fed. Cas. 7958. The court, in the principal case, says 
that this latter jurisdiction is broader than the other, for "bodies of water 
which as a whole come under the admiralty and maritime jurisdiction of the 
United States may not in their entirety stand the test of navigability estab- 
lished in the Leovy case and others," supra. The jurisdiction of the United 
States over the waters in question may be sustained "both under the provi- 
sion relating to interstate commerce, and also that relating to admiralty and 
maritime jurisdictions, and that the limits of legislation in this regard are 
not confined to either of these provisions as distinguished and separate from 
the other." 

Robbery — Information — Requisites — Manner of Raising Objections. — 
The defendant was convicted of robbery upon an information which used the 
exact language of the statute denning robbery. The information failed to 
state that someone besides the defendant owned the stolen goods. Held, that 
the information did not set forth facts constituting a crime. McGinnis v. 
State (1907), — Wyo. — , 91 Pac. Rep. 936. 

In support of the decision the majority opinion cites cases which hold that 
the ownership of goods must be laid in an information or indictment for 
robbery. State v. Wasson, 126 la. 320, 101 N. W. 1125; People v. Cleary, 1 
Cal. App. 50, 81 Pac. 753 ; Boles v. State, 58 Ark. 35, 22 S. W. 887 ; State v. 
Dengal, 24 Wash. 49, 63 Pac. 1104; Smedley v. State, 30 Tex. 215; State v. 
Lauder, 130 Mo. 366, 32 S. W. 979, 51 Am. St. Rep. 575; Commonwealth v. 
Clifford, 8 Cush. (62 Mass.) 215. But many of these cases are distinguishable 
from the principal case. Sec. 5322 of the Revised Statutes of Wyoming 
provides that a motion to quash shall be made for defects in the form of the 
information or for defects in the .manner in which the offense is alleged. 
Sec. 5326 provides that the defendant shall be taken to have waived all 
defects that might have been taken advantage of by motion to quash when he 
pleads in bar or not guilty. In State v. IVasson, 126 la. 320, 101 N. W. 1125, 
the statutes discussed provided that uncertainty in an information should be 
ground for demurrer or motion in arrest. In People v. Cleary, 1 Cal. App. 
50, 81 Pac. 753, the same kind of a statute is involved, and in State v. Dengal, 
24 Wash. 49, 63 Pac. 1104, a motion to quash is not recognized as one of the 
pleadings. In Ohio and Indiana, where there are provisions in the statutes 
respecting the motion to quash similar to those of Wyoming, it has been held 
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that uncertainty and indefiniteness may be taken advantage of only by motion 
to quash. State v. Messenger, 63 Ohio St. 398, 59 N. E. 105; Campton v. 
State, 140 Ind. 442, 39 N. E. 916. Consequently, the real question in the 
principal case seems to be whether a failure to allege ownership merely makes 
the information uncertain or whether it fails to state a crime. In a majority 
of cases it is said that if an act is done feloniously, it is done with criminal 
intent. Consequently, it would seem that if the information alleged that the 
property was "taken feloniously from the person of another," as it did in the 
principal case, the goods taken could not have been the property of the 
defendant. Hence it is reasoned that the only defect in the information is its 
uncertainty, and uncertainty in an information is waived by pleading in bar. 
This is the line of argument presented by Potter, C. J., in a strong dissenting 
opinion, and it seems well substantiated in principle. 

Sales — Divisible Contracts — Time oe Payment. — The defendant con- 
tracted to sell certain goods to plaintiff, to be paid for within sixty days from 
the delivery of each installment. The first installment was paid for within 
the time limited, but six others were not paid for within the time, although 
subsequently settled for. On the failure to pay for other installments within 
the agreed time, the defendant elected to treat the contract as rescinded and 
refused to furnish any other goods under it. Plaintiff then sued to recover 
damages suffered by him in being compelled to buy elsewhere. Held, that at 
common law time is the essence of the contract, and, where the vendee fails 
to pay for an installment of goods within the specified time, the seller is 
entitled to exercise his right to rescind. Ohio Valley Buggy Co. v. Anderson 
Forging Co. (1907), — Ind. — , 81 N. E. Rep. 574. 

The case opens the question of the breach of divisible contracts. The 
English rule was settled by the case of Simpson v. Crippin, L. R. 8, Q. B. 14, 
wherein it was held that the failure of the plaintiff to take the full amount 
of an installment of goods, as required by the contract, did not justify the 
defendants in rescinding. The contrary rule was laid down by the United 
States Supreme Court in the case of Norrington v. Wright, 115 U. S. 188, 203. 
This case followed Hoare v. Rennie, 5 H. & N. 19, which enunciated the 
English rule prior to the decision in Simpson v. Crippin, and held that the 
failure of a vendor to deliver as much iron in one installment as required 
by the contract, released the vendee from all obligations under the agreement. 
Few questions in contract law have been the occasion of so much discussion, 
and it is difficult to say which view reflects the weight of authority in the 
United States. Mr. L. S. Landreth, in 21 Am. Law Reg. 398, reviews exten- 
sively the American cases on the subject, and concludes that the reason and 
wisdom is against Norrington v. Wright. One of the cases relied on by the 
plaintiff in Norrington v. Wright was Mersey Steel and Iron Co. v. Naylor, 
9 App. Cas. 434. Justice Gray, in distinguishing that case from the one before 
the court, said: "But the point there decided was that the failure of the 
buyer to pay for the first installment of the goods upon delivery does not, 
unless circumstances evince an intention on his part to be no longer bound 
by the contract, entitle the seller to rescind the contract and to decline to 



